STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 391

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner seeks to expunge a record in the registry
of the Departnent of Social and Rehabilitation Services that
he sexual |y abused his two daughters. The prelimnary
guestion in this case is whether the Departnent can rely
solely on "hearsay" evidence to prove the allegations in this
case if neither daughter is present for cross-exan nation at

t he hearing.

RULI NG
The Departnent of Social and Rehabilitation Services may
not rely solely on "hearsay" evidence to prove the allegations
in a child sexual abuse record unless the alleged victimis
made available to testify pursuant to V.R E. 804a. 1In the
case of a deceased child, hearsay statenents may only be

adm ssible if they neet the requirenents of V.R E. 804.
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DI SCUSSI ON

No evidence has yet been taken in this matter pending a
ruling on this inportant |egal issue of evidence. The ruling
inthis matter will affect not only the conduct of this case
but virtually every expungenent hearing that cones before the
Board. The questions raised herein require the interpretation
of state evidentiary rules and the consideration of due
process questions under the Fourteenth Anendnent of the United
States Constitution.

The Human Services Board is required by its own
admnistrative rules to follow the "rul es of evidence applied
in civil cases by the courts of the State of Vernont". Fair
Hearing Rule 12. Those rules generally forbid the use of
"hearsay" testinony to try to prove an allegation. "Hearsay"
is defined in the Vernont Rules of Evidence as "a statenent,
ot her than one made by the declarant while testifying at the
trial of hearing, offered in evidence to prove the truth of
the matter asserted". V.R E. 801. 1In the context of
expungenent hearings, "hearsay" evidence nost often takes the
formof taped statenents of children and the testinony and
notes of therapists and investigators offered to prove the

fact of the sexual abuse. Such evi dence woul d be consi dered
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i nadm ssi bl e hearsay under state evidentiary rules unless it
was admi ssi bl e under some exception to the hearsay rule.

Because SRS has an obligation to protect children and
because children are frequently newy traumati zed by repeating
their allegations in a fornal setting, the agency is
repeatedly confronted with a dilemma when it tries to prove
the facts it relied upon in entering findings in its registry.
It is alnobst always the case that there are no witnesses to
t he abuse, no physical evidence of the abuse and no adm ssions
of the abuse by the alleged perpetrator. The only evidence is
the statenment of the child victimand, under the formal rules
of evidence, the only way those statenents can be taken into
evi dence (unless they are subject to an enunerated exception)
is through the direct testinony of the child.

The Board has been responsive to this dilema in the past
by invoking a special exception to the "hearsay rule" found
its own adm nistrative rules. The so-called "rel axed hearsay
rule” allows substitutions for the direct testinony of the
al l eged victimwhen the hearing officer determ nes that
following the formal rules would create an "unnecessary
hardshi p and the evidence offered is of a kind comonly relied
upon by reasonably prudent persons in the conduct of their

affairs". Fair Hearing Rule 12. Under this relaxed rule,
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whi ch was applied for over a decade, the Board typically found
that it was a hardship to produce the alleged child victimand
adm tted sonme other evidence in lieu of the child s testinony,
nmost commonly tape-recorded statenments, and therapi st and

i nvestigator notes and testinony. That hearsay testinony was
subj ected to rigorous scrutiny for trustworthiness and was
often ultimately rejected by the hearing officer. The Board
considered this a fair relaxation of the rule not only because
of this strict scrutiny of the hearsay but al so because the
Department's burden of proof was not high ("a preponderance of
the evidence") (see 33 V.S. A 8 4916(h)) and, nost

inportantly, because the |oss of property or liberty to the
petitioner by being listed in the registry was mininal.?!

About seven years ago, a challenge was nade to this
process through an appeal to the Suprenme Court by a petitioner
who was found to have sexually abused two children based only
on hearsay evidence. Fair Hearing No. 11,766. 1In its
deci sion the Suprene Court affirned that the Board could
correctly support a decision that sexual abuse occurred solely

t hrough the use of hearsay evi dence:

! Under the Vernont statutes, the registry finding can only be disclosed to
i censees of the agency, such as a day care center (33 V.S. A § 4919), and
specifically cannot be disclosed for "enpl oyment purposes, for credit
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Al t hough the Board's decision is supported only by

hear say evi dence, that evidence has sufficient indicia of
reliability to support a finding by a preponderance of
the evidence that the all eged abuse occurred. See Watker
v. Vermont Parole Bd., 157 Vt. 72, 76-77,596 A 2d 1277,
1280 (1991) (hearsay nmay be sol e evidence in revocation
proceeding if determned inherently reliable). In Watker
we stated that we nust "eval uate the wei ght each item of
hearsay shoul d receive according to the items

trut hful ness, reasonabl eness, and credibility". |d at
77, 596 A .2d at 1280. Here, the sources of the hearsay
evi dence had sufficient indicia of reliability to support
t he Board's deci sion.

In re Selivonik 164 Vt. 383, 390 (1995)

The Board continued to use this standard, believing that
it had been approved by the Vernont Suprene Court. However,
in 1996, the Board, in a rare rejection of the hearing
officer's finding that the hearsay evidence offered in the
case was unreliable? made a finding of sexual abuse against a
father of his child based sol ely upon hearsay evidence. That
deci sion was appealed to the Suprene Court. See Fair Hearing
No. 13,720. The Suprene Court reinstated the hearing
officer's finding that the hearsay testinony had been
unreliable on the issue of whether the child had been telling
the truth and reversed the Board's denial of the expungenent.

Inre CM 168 Vt. 389 (1998). However, the Court went

purposes or to a |l aw enforcenent agency other than the state's attorney."
33 V.S. A § 4916(d).

2 The hearsay evidence in this case consisted primarily of the testinony of
the nother and the aunt as to what the child had said to them
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further to decide an inportant issue raised by the petitioner,
whi ch was the use of the "rel axed hearsay"” rule in proceedi ngs
i nvol vi ng sexual abuse allegations. The petitioner argued
that the Board should be subject to the restrictions in Rule
804a, an evidentiary exception in the Vernont Rul es of
Evi dence, even though the Board was not specifically
enunerated as an adm ni strative agency covered by the rule.
The Departnent argued that the Board should be allowed to
continue to use its Rule 12 in these cases. However, the
Court agreed with the petitioner that the | egislature intended
to include all adm nistrative agencies in V.R E. 804a. It
"found no reason to exclude expungenent proceedings fromthis
general rule"” and concluded that "V.R E. 804a applied in
determning the adm ssibility of child hearsay statenents
concerni ng sexual abuse in an expungenent hearing”. 1d at
396.

V.RE 804a is quite different fromRule 12 in that it
requires that the child be nade avail able at the hearing
before the hearsay statenents are allowed in

RULE 804a. HEARSAY EXCEPTI QN; PUTATI VE VI CTI M AGE TEN OR
UNDER; MENTALLY RETARDED OR MENTALLY | LL ADULT

(a) Statenments by a person who is a child ten years of
age or under or a nentally retarded or nentally ill adult
as defined in 14 V.S.A Sec. 3061 at the tine of trial
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are not excluded by the hearsay rule if the court
specifically finds at the tinme they are offered that:

(1) the statenents are offered in a civil, crimnal
or adm nistrative proceeding in which the child or
mentally retarded or nentally ill adult is a

putative victimof sexual assault 3

(2) the statenents were not taken in preparation
for a legal proceeding .

(3) the child or nentally retarded or nentally il
adult is available to testify in court or under Rule
807*

(4) the time, content and circunstances of the
statenents provide substantial indicia of

t rust wort hi ness.

Foll ow ng the Supreme Court's ruling, the Board applied
this Vernont Rule of Evidence in two cases, ruling that the
Depart ment cannot present hearsay evidence w thout nmaking the
under ten child (or nmentally disabled adult) available to
testify. See Fair Hearings Nos. 16,479 and 16,838. The Board
has specifically ruled in those two cases that as the
proponent of the hearsay statenents, it is the obligation of
the Departnent to procure the attendance of the child (or

mental |y disabled adult) witness at the hearing for purposes

of cross-exam nati on. If it chooses not to do so, all of the

3 There follows a long list of enunerated proceedings to which this section
applies. As the Suprene Court has already determined that this section
applied to expungenment proceedi ngs before the Board, it is not necessary
to list them

* Rule 807 allows recorded under-oath testinony and testinony via two-way
closed circuit television.
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hear say evi dence—t herapi st and investigator notes, testinony
and ot her recorded statenents nmade by the alleged victim
out si de of the hearing-—-would be disallowed to prove the truth
of the allegations.

This particular case is one of first inpression before
the Board as to the applicability of this rule when the
al l eged victins of abuse are not under the age of ten and are
not being called as witnesses by the Departnment. In this
case, one child witness is deceased and the other is now
si xteen. The background facts, which are not disputed by the
parties, are nothing short of horrendous. The petitioner, who
is the father of both girls, was convicted in 1992 of shooting
the girls' nother to death when they were aged five and si x.
He received a twenty year sentence and is currently
incarcerated. After his incarceration, both girls lived with
a variety of relatives on both their nother's and their
father's side of the famly. They were both engaged in
therapy to deal with their trauma following their nother's

death.® In the course of the therapy in 1993, D., the younger

5 Although this case is apparently solely about a finding that the
petitioner sexually abused his daughters, the Conm ssioner's review

i ndicated that the Departnment believed the girls had been traumati zed by
the father's shooting of the mother. It is not clear whether the
Department placed in the registry any finding of enotional abuse or risk
of harmwith regard to these two children, which it certainly could have
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child, made an allegation claimng that her father sexually
abused her both before her nother died and while he was out on
bail pending his trial for the nurder. M, the older child,
subsequently nade a charge as well although there are

al l egations that she may have w thdrawn her accusations
shortly before her death. A finding of sexual abuse was made
by the Department in 1993 and mailed to the petitioner at a
correctional facility. It was apparently mailed to the wong
facility and the petitioner did not get it. In 1997, M, at
the age of fourteen, conmtted suicide by suffocating herself
with a plastic bag. At that point D. was taken into SRS
custody. During the proceedi ngs whereby SRS becane the
custodi an, the petitioner |earned of the sexual abuse

al | egations substantiated four years before.

SRS has presented an affidavit fromD.'s therapi st
indicating that she is working on issues associated wth her
"nother's nurder, her sister's suicide and vague nenories of
chi | dhood sexual abuse"”. It is her professional opinion that
it would not be in D.'s best interests to have her appear and
gi ve testinony because it could cause "serious detrinental

consequences, and adversely affect her ability to function,

done under the facts. The hearing officer assunmes that this matter is
sol el y about the sexual abuse finding.
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undoi ng the progress she has nmade in treatnent thus far" as
wel |l as, "retraumatize her and cause her substantial harni.
For these reasons the Departnent has determned that it wll
not call D. as a wtness and has asked that for reasons of
"unnecessary hardship” that it be allowed to prove the facts
through the child' s recorded interviews and witten
statenents, and the testinony of therapists and investigators.
It has nmade the sane request with regard to proving the facts
of Ms abuse because there is no way to present her live
testi mony now.

| f the Board were operating under the "rel axed hearsay”

rule (Fair Hearing Rule 12) apparently approved in Selivonik,

supra, the hearing officer would undoubtedly find an
unnecessary hardship in this case, admt the hearsay testinony
and carefully scrutinize it for reliability. The petitioner
woul d be provided with copies of this hearsay evidence or a
chance to talk with witnesses before the hearing and coul d
attack the reliability of the evidence at the hearing. SRS
argues that this is the standard the Board should adopt in
this case since 804a does not specifically apply when the

all eged victins are over ten at the tinme of the hearing.

It is not at all clear after the ruling in Inre C M,

supra that the Board is free to use Rule 12 in any sexual
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abuse case, even if the child is over ten.® Wiile it is true
that rul e 804A does only specifically apply to the testinony
of children under ten, it cannot be ignored that 804a carves
out an exception to a general rule prohibiting "hearsay".
According to the Suprenme Court, the legislature intended in
enacting 804a to specifically give the Board the power to
accept hearsay evidence in cases where children were under
ten, so long as those children were available to testify at

the hearing.” See Inre CM supra. The logical corollary to

that rule is that the legislature did not intend that hearsay
evi dence be allowed at all for children over the age of ten.
This is undoubtedly because the |egislature felt that the
testi mony of younger children was often difficult to elicit
and that the youngest ones m ght need the hel p of
corroborating hearsay to bolster their allegations. |If the
Board uses its own Rule 12 for children over ten, it wll be

in the untenabl e position of requiring small children to be

5 The protective agencies have continued to argue in the cases decided
since Inre CM that the Supreme Court did not specifically overrule
Selivonik inInre CM and that the Selivonik "hearsay admi ssibility
rul e" should continue to be used. However, this argunent m sses the fact
that the children were actually nade available to testify in Selivoni k and
that the issue of the "availability" or "unavailability" of the w tnesses

was not raised before the Supreme Court in that case. It was the quality
of the hearsay evidence that was attacked in Selivonik, not the fact of
its admissibility. |If the children in these cases had been nade

avai | abl e, the sane kind of hearsay evidence that was approved in
Selivoni k coul d presumably have been offered by the protective agenci es.
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present at hearings in order to admt hearsay statenents, but
not older children. It nmust be concluded that such a position
woul d run afoul of the legislative intent in enacting 804a.
Rul e 804a reflects a "strong legislative intention to
safeguard the right of confrontation [found in the Sixth
Amendnent to the United States Constitution] while at the sane
time curing the frequent problem of |ack of corroboration
caused by the traditional hearsay rules". V.R E. 804a,
Reporter's Notes.® Since hearings conducted by this Board are
subject to that legislative intent, it nust be concl uded that
the Board is expected to provide nore safeguards to
petitioners than it has provided in the past regardl ess of
whet her the allegations cone from ni ne-year-olds or sixteen-
year-olds. Thus, it must be concluded that allegations of
sexual abuse nmade by children of any age are subject to proof
t hrough the evidentiary rules and exceptions followed in the
civil courts of this state, and not to Fair Hearing Rule 12.
As a final note, the allegations nade by M are subject

to a different rule of evidence, V.R E. 804, because she is

" OF course, this regulation which was intended to "l oosen" the rules,
actually tightened themwi th regard to HSB practice.

8 The Sixth Anendnent does not actually apply to hearings before the Human
Services Board since they are not crimnal prosecutions. However, since
non-crimnal proceedings were also included in Rule 804a the |egislature
nmust have felt that there is sone right to confrontati on of w tnesses even
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deceased. The parties have not argued this point but it needs
to be addressed briefly. That regulation provides that
certain hearsay exceptions nmay be available if the wi tness has
died, including the adm ssion of testinony given previously at
anot her hearing or a deposition which was under oath and

subj ect to cross-examnation. V.R E. 804(b)(1). The
recordings of M's statenments to investigators would not be
adm ssi bl e under this rule because it was not sworn testinony
or subject to cross-exam nation. Wile the hearing officer
could theoretically find that this requirenment is an
"unnecessary hardship” in this case and al |l ow unsworn
testinmony into evidence, such a ruling woul d be inconsistent
with the serious confrontation concerns evidenced by the

| egislature in dealing with child accusations of sexual abuse.
There is no other mechani sm avail able for considering the
accusations of this deceased child.

This ruling represents a consi derable change in the way
facts can be proved before the Board in sexual abuse cases.
This ruling will present the Departnent wth sonme very
difficult decisions and is certainly going to be hard on the

young children it nust protect. However, it appears that the

inacivil case, presumably pursuant to the Fourteenth Amendnent due
process clause in the United States Constitution.
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| egislature wishes it to be this way in order to safeguard the
constitutional rights of the accused and the Board has no
authority to substitute its judgnent for the will of the

| egislature. 3 V.S. A 8 3091(d). The parties should consider
this an interimruling on an evidentiary issue that may be
appeal ed to the Suprene Court, rather than a final decision on
the petitioner's request for expungenent.
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